
  
 

 

 

The Office of the Pension Funds Adjudicator was established in terms of Section 30B of the 
Pension Funds Act, 24 of 1956. The service offered by the Pension Funds Adjudicator is free to 
members of the public. 

 

Centralised Complaints Helpline for All Financial Ombud Schemes 0860 OMBUDS (086 066 2837) 

 

 
 

Ground & 1
st
 Floors 

23 FREDMAN 
Cnr. Fredman Drive & Sandown Valley Crescent 

Sandown 
SANDTON  

2196 
 

P.O. Box 651826, BENMORE, 2010 
Tel: 087 942 2700; 011 783 4134  Fax: 087 942 2644  

E-Mail: enquiries@pfa.org.za 
Website: www.pfa.org.za 

 
 

                     Please quote our ref: PFA/MP/8153/2011/LPM 

             PER REGISTERED POST 

 

Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): SK KUBHEKA (“complainant”) v MINEWORKERS 

PROVIDENT FUND (“respondent”) 

 

[1] INTRODUCTION 

 

 1.1 The complaint concerns the non-payment of pension interest. 

 

 1.2 The complaint was received by this Tribunal on 12 September 2011. A 

letter acknowledging receipt thereof was forwarded to the complainant 

on 13 October 2011. On 10 May 2012, a letter was dispatched to the 

respondent giving it until 11 June 2012 to file its response. The due 

date of the response was extended to 27 June 2012. The respondent 

omitted to file a response despite being requested to do so on two 

occasions. No further submissions were received from the parties. 

 

1.3 After considering the submissions before this Tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts 

are known to the parties, they will be repeated only to the extent that 
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they are pertinent to the issues raised herein. The determination and 

reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 The complainant was married to Mr. J. Mkhabela (“member spouse”) 

on 5 January 2002. The member spouse was employed by Xstrata 

Coal (Pty) Ltd (“employer”) and acquired membership of the 

respondent by virtue of his employment. The complainant’s marriage 

to the member spouse was dissolved by the Mpumalanga Regional 

Division of the High Court of South Africa (“Court”) on 20 April 2011.  

 

 2.2 The decree of divorce dissolving their marriage provided inter alia, 

that: 

 

   “    IT IS ORDERED 

 

   … 

 

 That 50% of the defendant’s Provident Funds held and administered by 

Momentum Mineworkers Provident Fund be paid to the plaintiff when due 

and payable.” 

 

 2.3 Despite the decree providing that the complainant be paid 50% of the 

member spouse’s Provident Funds, she is yet to be paid such.  

 

 

 

[3] COMPLAINT 

 

 3.1 The complainant is dissatisfied with the non-payment of her share of 

pension interest by the respondent. She submits that the decree 

ordered the respondent to pay her 50% share of pension within 60 

days. She submits that on 10 June 2011, she made her election on the 
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manner she would have her portion of pension interest paid to her. 

This election was made within 60 days. Notwithstanding the demand 

for payment, the respondent failed, neglected or refused to pay the 

funds or has wilfully and mala fides failed to comply with the decree of 

divorce. All her attempts to procure payment of these funds proved 

futile.  

 

 3.2 She seeks an order directing that the respondent forthwith pay her 

share of pension interest in accordance with her election. 

 

[4] RESPONSE 

 

4.1 The respondent was invited to file its response to the complaint. To 

date, no response has been received in this regard. 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 This Tribunal must determine whether or not the complainant is entitled 

to be paid such pension interest as was assigned to her in terms of the 

decree of divorce handed down by the Court. 

 

5.2 In terms of section 30F of the Act, when this Tribunal intends 

conducting an investigation into a complaint placed before it, it must 

afford the party or parties against whom the allegations are made an 

opportunity to comment thereon. In pursuance of this provision, this 

Tribunal dispatched letters to the respondent inviting it to file its 

response to the complaint. No response was received from the 

respondent. Therefore, this Tribunal must determine the matter on the 

submissions placed before it. In order for the complainant to succeed 

with her claim, a prima facie case must be made out that she has in her 

possession a decree of divorce that is enforceable for the purposes of 

sections 7(7) and (8) of the Divorce Act; that she is entitled to payment 

of a share of the member spouse’s pension interest; and that the 
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respondent has unlawfully and unreasonably failed to pay such share 

of pension interest despite her serving the decree on it. 

 

 5.3 Save to the extent permitted by the Act, the Income Tax Act, 58 of 

1962 (“ITA”) and the Maintenance Act, 1998 (“Maintenance Act”), no 

benefit provided for in the rules of a pension fund organisation or a 

right to such benefit shall be capable of being reduced, transferred or 

otherwise ceded, or of being pledged or hypothecated, or be liable to 

be attached or subjected to any form of execution under a judgement 

or order of a court of law (see Section 37A(1) of the Act).  

 

 5.4 Section 37D(1)(d)(i) provides an exception to this general rule and 

provides that: 

 

   “(1) A registered fund may –  

 

    … 

 (d) deduct from a member’s benefit or minimum individual 

reserve, as the case may be –  

 

(i) any amount assigned from such benefit or individual 

reserve to a non-member spouse in terms of a 

decree granted under section 7(8)(a) of the Divorce 

Act, 1979 (Act No. 70 of 1979); 

 

 5.5 Therefore, a pension fund organisation is notwithstanding the general 

provisions of section 37A(1) of the Act, empowered to deduct from a 

benefit or minimum individual reserve in respect of a member as the 

case may be, any amount assigned to a non-member spouse in terms 

of a decree of divorce granted in terms of section 7(8)(a) of the 

Divorce Act, 70 of 1979 (“Divorce Act”).  

 

 5.6 Section 7(8)(a)(i) of the Divorce Act provides that: 

 



 

 

5 

 “Notwithstanding the provisions of any other law or of the rules of any 

pension fund –  

 

(a) the court granting a decree of divorce in respect of a member of 

such a fund, may make an order that – 

 

(i) any part of the pension interest of that member which, 

by virtue of subsection (7), is due or assigned to the 

other party to the divorce action concerned, shall be 

paid by that fund to that other party when any pension 

benefits accrue in respect of that member;” 

 

 5.7 Therefore, a court may make an order that the non-member spouse is 

entitled to a specified share of the member spouse’s pension interest 

and that such a share be paid to her when benefits accrue to the 

member spouse. However, for such an order to be enforceable for the 

present purposes, it must amongst other things order the division of 

pension interest as defined in section 1 of the Divorce Act. Section 1 of 

the Divorce Act defines “pension interest” in the following terms: 

 

   “‘pension interest’, in relation to a party to a divorce action who –  

 is a member of a pension fund (excluding a retirement annuity fund), means 

the benefits to which that party as such a member would have been entitled 

in terms of the rules of that fund if his membership of the fund would have 

terminated on the date of the divorce on account of his resignation from his 

office;” 

 

 5.8 Thus, pension interest is a member’s notional withdrawal benefit had 

he withdrawn from the fund on the date of divorce. The decree placed 

before this Tribunal by the complainant provides that the complainant 

is entitled to 50% of the member spouse’s “Provident Funds”. It does 

refer to her entitlement to pension interest but provident funds. 

Therefore, the order does not comply with the definition of pension 

interest in section 1 of the Act and is therefore unenforceable for the 

purposes of section 7(7) and (8) of the Divorce Act. The complainant 
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must approach the Court in order to have the decree varied to refer to 

pension interest as at the date of divorce and not provident funds. 

 

[6] ORDER 

 

6.1 In the result, the complaint is dismissed. 

 

DATED AT JOHANNESBURG ON THIS 29TH DAY OF AUGUST 2012 

 

 

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 


